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trolling.-S If the information is in fact confidential a constructive trust for the
employer will be formed only if that informatiofi was the basis for an advantage gained by the employee as against his employer1O
In the instant case evidence proved the defendant did not obtain or use
secret data or information belonging to plaintiff in acquiring the mineral interests involved. The specific mineral leases were purchased by an agent for the
defendant. The defendant did not know the exact location of such interests
until they had been purchased by the agent. It is submitted that the nature
of employment was such as could easily give rise to a fiduciary relationship.
Applying the above principles to the instant case it can be seen that no fiduciary relationship existed with respect to the defendant's duties to plaintiff,
therefore the defendant had not breached any confidential relationship and
hence no constructive trust could result.
GERALD W.

WOKNIEN'S

COMPENSATION -

EXTRATERRITORIAL
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OPERATION

OF
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TO AWARD COMPENSATION FOR THE OUT-OF-STATE INJURY. Claimant, a resident of Montana, presented a claim to the Industrial Accident
Board of Montana based on an injury he had received while working for a
Montana corporation on a section of road within the State of Idaho. The
board refused compensation on the grounds that since the Montana Act is
compulsory and the injury occurred outside the state it had no jurisdiction.
The Montana Supreme Court, in sustaining the claim, held that the Montana
Act was based upon the employer-employee relationship as well as being
centractual; and therefore coverage should extend to the employee injured
outside the state. Morgan v. Industrial Accident Board of Montana, 300 P.2d
954 (Mont. 1956).
One of the early attempts to solve the dilemna of out-of-state injuries in
workmen's compensation cases was by use of the "tort" or "territorial theory."'
Under this theory a state was deprived of jurisdiction where the injury occurred outside the state. Other courts adopted the "contract theory," reasoning
that the compensation law became part of the employment contract and it
applied even though the injury occurred outside the state. 2 These courts
have laid great stress on the nature of the Workmen's Compensation Act, and
have applied the contract theory where the law was elective.;; The early
courts, however, were reluctant to extend coverage to the out-of-state injury
4
under the "contract theory" if their law was compulsory.
In the instant case the contract of employment was made in Montana, the
corporation was domiciled in Montana, claimant was a resident of Montana,
JURISDICTION

18. Young v. Bradley, 142 F.2d 658 (6th Cir. 1944).
19. Smith v. Bolin, 261 S.W.2d 352 (Tex.Civ.App. 1953).
1. North Alaska Salmon Co. v. Pillsbury, 174 Cal. 1, 162 Pac. 93 (1916); Union
Bridge and Constr. Co. v. Industrial Comm'n, 287 I11.396, 122 N.E. 609 (1919); In re
Gould, 215 Mass. 480, 102 N.E. 693 (1913).
2. Kennerson v, Thames Towboat Co., 89 Conn. 367, 94 AtI. 372 (1915); Peirce v.
Bekins Van and Storage Co., 185 Iowa 1346, 172 N.W. 191 (1919); Grinnel v. Wilkinson, 39 R.I. 447, 98 Atl. 103 (1916).
3. Peirce v. Bekins Van and Storage Co., 185 Iowa 1346, 172 N.W. 191 (1919);
Contra, Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 170 N.W. 275 (1919) (where
th court applied their act extraterritorially but repudiated the contract theory.)
4. See note 1 supra.
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and the injury occurred while claimant was engaged in work outside the state,
but which was incidental to an employment within the state. The court, relying
upon a previous pronouncement by the United States Supreme Court,-' stated
that the right to coverage under the act was based upon a status, that of
employer and employee. The Montana Court held that even though their
act be considered compulsory the State of Montana had sufficient control
over that status to give effect to any legal consequences created by its own
statutes. The question as to where and when the relationship or status exists
has prompted comment by the courts. It appears that the making of the contract creates the relationship unless the terms of the contract indicate that it
is to be performed entirely or almost entirely outside the state.6 Once the
status has been established it remains until something happens to change the
relationship, as when a new contract is made in a foreign state;7 or when the
employee acquires a fixed or non-temporary employment situs in the foreign
state."
The court in the principal case distinguishes Altman v. North Dakota Workmen's Compensation Bureau.9 The evidence in that case tended to show that
the claimant was hired for a job to be performed completely outside the state.
The North Dakota court, after characterizing the North Dakota law as compulsory, refused compensation on the grounds that the theory of compensation
was to charge North Dakota industry with the cost of injuries. Since the
contract contemplated performance outside the state, no employer-employee
status existed which the North Dakota law could act on. The court, however,
expressly refused to rule on whether an injury beyond the borders in service
incidental to an employment within the state would be covered.1O The North
Dakota Legislature in 1955 amended the extraterritorial provisions of the Act
to cover the problem presented in the instant case."*
It can be said that a majority of Workmen's Compensation statutes are now
applied extraterritorially.'2 Most of the states now have statutes that extend
jurisdiction to the out-of-state injury;'- but the statutory provisions have not in
all cases solved the problem.14 Generally no recovery can be had tinder the
Act if neither the harm occurred nor the contract of employment was made
within the state.' 5 The rule is otherwise in Minnesota,'" and that view has

5. Cudahy Packing Co. v. Parramore, 263 U. S. 418 (1923).
6. Stephens v. Hudson Maintenance Co., 274 App. Div. 1077, 85 N. Y. S.2d 505
(1949); Wandersee v. Moskowitz, 198 Wis. 345, 223 N.W. 837 (1929);
But see:
Baduski v. Cupert Co., 277 App. Div. 591, 102 N. Y. S.2d 297 (1951).
7. Hale v. Tex. Employers Ass'n., 150 T-x. 215, 239 S.W.2d 608 (1951); Eiployers Mut. Ins. Co. v. Evins, 211 S.W.2d 359 (Tex.Civ.App. 1948).
8. Cameron v. Ellis Constr. Co., 252 N. 1. 394, 169 N.E. 622 (1930); Western
Condensing Co. v. Industrial Comm'n., 262 Wis. 458, 55 N.W.2d 363 (1952).
9. 50 N. D. 215, 195 N.W. 287 (1923).
10. Id. at 227, 195 N.W. at 291.
11. N. D. Rev. Code § 65-0802 (1953 Supr.); N. D. Laws 1955 C. 354 § 3(2)
(provides coverage where: "The employee sustain; an injury beyond the borders of the
state in a service which is incidential to and is ieferrable to the principal employment.
the situs of which is within North Dakota.")
12. See 2 Larson, Workmen's Compensation Lay, app. A, Table 6, 520 (1952).
13. 2 Larson, Workmen's Compensation i 87.10 (1952).
14. See House v. State Industrial Ace. Comm'n., 167 Ore. 257, 117 P.2d 611 (1941).
15. Restatement, Conflict of Laws § 400 (1934.
16. Aleckson v. Kennedy Motors Sales Co., 238 Minn. 110, 55 N.W.2d 696 (1952);
Stansberry v. Monitor Stove Co., 150 Minn. 1, 183 NW. 977 (1921).
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been encompassed in a recent amendment to the Restatement of Conflict of
Laws.1 7
The "tort" and "contract theories" and the resulting reliance on the nature
of the Act as being compulsory or elective have largely disappeared,18 and
have been replaced by the test of employer-employee status as promulgated
by the United States Supreme Court' 9 and the principal case. 20 The great
majority of the states now extend coverage to a person injured in a sister state
or foreign country. 21 No single inclusive basis of liability appears to be emerging from the legislative acts or the judicial decisions. The courts have by their
thereby accomplishing
liberal construction allowed awards whenever possible,
22
the humane and beneficial purposes of the acts.
RAYMOND HAGEN.

17. Restatement, Conflict of Laws 1 400 (1948) ("[Ulnless the act confers in specific
words or is interpreted to confer a riglit of action because of the extent of the activities
o' the employer or the employee withii the state.")
18. Toelle, Workmen's Compensatin in Montana, 1 Montana L. Rev. 16 (1940-42).
19. Cudahy Packing Co. v. Parranore, 263 U. S. 418 (1923).
20. See Quong Ham Wth Co. v. Industrial Comm'n., 184 Cal. 26, 192 Pac. 1021
(1920); McKessom-Fuller-Morrison Q. v. Industrial Comm'n., 212 Wis. 507, 250 N.W.
396 (1933); Val Blatz Brewing Co. . Girard, 201 Wis. 474, 230 N.W. 622 (1930).
21. Commercial Cas. Co. v. Indistrial Acc. Comm., 116 Cal. App.2d 901, 254 P.2d
954 (1953); Industrial Comm. v. Ae-na Life Ins. Co., 64 Colo. 480 174 Pac. 589 (1918);
Foley v. Home Rubber Co., 89 N.J.".. 474, 99 At. 624.(1917).
22. See Industrial Comm. of Wi.. v. McCarten, 330 U. S. 622 (1947).

